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VEMORANDUM OPI NI ON

HALPERN, Judge: This case is before us to review a Notice
of Determ nation Concerning Collection Action(s) Under Section
6320 and/or 6330 (the notice of determ nation) issued by
respondent’s Appeals Ofice (Appeals). That notice concerns
petitioners’ 2004 and 2005 Federal incone tax liabilities, and it

sustains an Appeals officer’s determnation that a notice of
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intent to levy (the levy notice) and a notice of Federal tax lien
(the lien notice) for those years should stand. W reviewthe
noti ce of determ nation under sections 6320(c) and 6330(d)(1).1
Respondent has noved for summary judgnent (the notion).
Petitioners object (the response). W shall grant the notion.

W may grant summary judgnment “if the pleadings, answers to
interrogatories, depositions, adm ssions, and any ot her
acceptable materials, together wwth the affidavits, if any, show
that there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law.” Rule 121(b). In
pertinent part, Rule 121(d) provides: “Wen a notion for summary
judgnent is nade and supported * * * an adverse party may not
rest upon the nere allegations or denials of such party’s
pl eadi ng, but such party’s response * * * npust set forth specific
facts show ng that there is a genuine issue for trial.”

I n support of the notion, respondent relies on the
pl eadi ngs, the declaration of Appeals Oficer Lisa S. Boudreau,
the Appeals official assigned to petitioners’ appeal under
sections 6320 and 6330, and the rel evant docunents in
respondent’s admnistrative file frompetitioners’ collection due
process hearing. Respondent has noved for summary judgnent, and

so we infer facts in a manner nost favorable to petitioners.

IUnl ess ot herwi se stated, section references are to the
| nt ernal Revenue Code, and Rule references are to the Tax Court
Rul es of Practice and Procedure.
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See, e.g., Anonynpus v. Comm ssioner, 134 T.C. __ ,  (2010)

(slip op. at 3-4) (citing Dahlstromv. Conm ssioner, 85 T.C 812,

821 (1985)).

Backgr ound

Petitioners filed joint Federal inconme tax returns for their
t axabl e (cal endar) years 2004 and 2005. Both returns showed
amounts due to respondent that remain unpaid.?2 In Cctober 2007
respondent issued petitioners the |levy notice. |n Decenber 2007,
respondent issued petitioners the lien notice. Petitioners
tinmely requested coll ection due process hearings regardi ng both
the levy notice and the lien notice, and they indicated that they
intended to propose collection alternatives in the formof an
of fer-in-conprom se and, in response to the |evy notice, an
install ment agreenent.® Petitioners also requested that
respondent withdraw the lien. Petitioners tinmely requested face-
to-face hearings instead of tel ephone conferences. Petitioners’
| evy hearing was assigned to Ms. Boudreau.* In April 2008, M.
Boudreau had a tel ephone conference with petitioners’ counsel,

Ronal d F. Hood, during which M. Hood verified that the tel ephone

2Al t hough petitioners concede that fact, the levy notice
seens to contradict it. For 2005, the levy notice lists an
assessed bal ance, accrued interest, and a | ate paynent penalty,
but, for 2004, it lists only a late paynent penalty.

3Petitioners did not pursue the installnment agreenent
because they judged the installnent paynents to be too great.

“We discuss the lien hearing in sec. IV. of this report.
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conference woul d be sufficient and that petitioners no |onger
requested a face-to-face hearing.

Soon thereafter, petitioners filed an offer-in-conprom se of
$27,000 (offering that anpunt in conprom se of total liabilities,
determ ned fromrespondent’s O fer In Conprom se Financi al
Anal ysi s Report, of $96,693), which respondent ultimtely
rejected on the ground that, because of expected future incone,
they could pay their liabilities in full. After that, Appeals
i ssued the notice of determ nation sustaining both the |evy
notice and the lien notice. The notice of determ nation was
si gned by Appeal s Team Manager Matthew N. McLaughlin but is based
on Ms. Boudreau’ s determ nation to sustain the collection
actions. M. Boudreau made that determ nation because she
believed that petitioners had the ability to pay fully their
outstanding liabilities through an installnment agreenent or the
conbi nati on of an installnent agreenent and the |iquidation of
assets. In response to the notice of determ nation, petitioners
tinely filed the petition. Wen they filed the petition,
petitioners lived in Massachusetts.

Di scussi on

| nt r oducti on

Petitioners raise several objections to the notion.
Nonet hel ess, petitioners fail to show that there is any genuine

issue as to any material fact. See Rule 121(b).
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Petitioners do not challenge their underlying liabilities.
Accordingly, we nust decide only whether Ms. Boudreau abused her
di scretion when she rejected petitioners’ offer-in-conprom se and
determ ned that the levy notice and the lien notice should stand.

See, e.g., Seqgo v. Comm ssioner, 114 T.C. 604, 610 (2000). That

is, we nust decide whether her determ nation was arbitrary,
capricious, or wthout sound basis in fact or law. See, e.g.,

Ganelli v. Conm ssioner, 129 T.C 107, 111 (2007). W find that

Ms. Boudreau did not abuse her discretion. W address
petitioners’ argunents to the contrary bel ow.

1. The Tineliness of the Mbtion

Petitioners argue that the notion “is premature because
formal discovery is still ongoing”. Petitioners cite Rule
121(b), which states that we may grant summary judgnent “if the
pl eadi ngs, answers to interrogatories, depositions, adm ssions,
and any ot her acceptable materials, together with the affidavits,
if any, show that there is no genuine issue as to any materi al
fact and that a decision may be rendered as a matter of |aw.”
Petitioners assert that, while formal discovery is ongoing, we
cannot determ ne “whether there are additional genuine issues of
material facts”.

Petitioners, however, have failed to read Rule 121 in its
entirety. |In pertinent part, Rule 121(e) provides that, if the

affidavits of the party opposing the notion for summary judgnent
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show that the party cannot present facts essential to justify
that party’'s opposition, then the Court may deny the notion.
Petitioners, however, fail to show that further discovery would
likely yield any fact essential to their opposition to the

nmot i on. See Countryside Ltd. Pship. v. Conm ssioner, T.C. Mno.

2008-3. Thus, summary judgnent is not inappropriate sinply
because di scovery is ongoi ng.

[11. The Rejection of the Ofer-in-Conpromse

Section 7122(a) authorizes the Secretary to conprom se a
t axpayer’s Federal income tax liability. The grounds for
conprom se of a tax liability include doubt as to collectibility.
Sec. 301.7122-1(b)(2), Proced. & Adm n. Regs. Doubt as to
collectibility exists in any case in which the taxpayer’s assets
and incone are less than the full anmount of the liability. Id.
CGenerally, under the Conm ssioner’s adm ni strative guidelines,
Appeals will accept an offer-in-conprom se because of doubt as to
collectibility only if the offer reflects the reasonabl e
collection potential; that is, the anount the Conm ssioner could
reasonably col |l ect through other neans, including adm nistrative
and judicial collection renedies. See Internal Revenue Mnual
(I1RM pt. 5.8.4.4(2) (Sept. 1, 2005); see also Rev. Proc. 2003-
71, sec. 4.02(2), 2003-2 C.B. 517, 517. \Wen the Appeals officer
has foll owed the Conmm ssioner’s adm nistrative guidelines to

ascertain a taxpayer’s reasonable collection potential and has
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rejected the taxpayer’s offer-in-conprom se on that ground, we

general ly have found no abuse of discretion. See M anahan v.

Conmi ssioner, T.C. Menp. 2008-161; Lenann v. Conm ssioner, T.C

Meno. 2006- 37.

A. Petitioners’ Reasonable Collection Potenti al

Petitioners argue that Ms. Boudreau, in calculating their
reasonabl e coll ection potential, abused her discretion by
incorrectly calculating their incone, their |iving expenses, and
their assets. For purposes of deciding the notion, we shall use
petitioners’ valuations of their assets.® W find that M.
Boudreau did not abuse her discretion in calculating either
petitioners’ income or petitioners’ expenses. Either of those
findings is sufficient to justify a rejection of petitioners’

of fer-in-conprom se. The two findings are in the alternative.?®

SSpecifically, we assune that petitioners’ net realizable
equity in assets is not $50,185, but is $29,965. W note that
petitioners have thus conceded that their assets are worth nore
than their offer-in-conpromse ($27,000).

The reason is that, if we find that Ms. Boudreau
appropriately cal cul ated petitioners’ inconme, then, even if we
allow petitioners all their clained expenses, petitioners would
nonet hel ess have enough additional income to pay their
liabilities in full. Likewise, if we find that Ms. Boudreau
appropriately cal cul ated petitioners’ expenses, then, even if we
use petitioners’ nunbers to estimate their future incone,
petitioners would nonet hel ess have enough additional income to
pay their liabilities in full.
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1. Petitioners’ Total |ncone

Petitioners argue that Ms. Boudreau abused her discretion by
i nappropriately calculating Ms. Caney’s inconme. Ms. Caney is a
conmi ssioned real estate agent whose incone varies fromyear to
year. According to the Conm ssioner’s adm ni strative guidelines,
an Appeal s officer may average the inconme of a conm ssioned sal es
person to calculate incone. IRMpt. 5.8.5.5(6) (Sept. 1, 2005).
Ms. Boudreau thus cal culated Ms. Caney’s incone by averagi ng her
i ncome from 2005 ($99, 669), 2006 ($121,749), 2007 ($36,083), and
the first 6 nonths of 2008 ($21,216).7 Petitioners argue that,
in the light of the downturn in the real estate market, M.
Boudr eau abused her discretion by using Ms. Caney’s incone from
2005 and “the hal cyon days of 2006”. Petitioners argue that Ms.
Boudreau herself was uncertain whether averagi ng 2005, 2006, and
2007 was “appropriate given the market” and that she acknow edged
that averaging all 3 years would be “bad” for petitioners. (At
petitioners’ request, M. Boudreau included the first 6 nonths of
2008 in her final calculation.) At nost, petitioners show that
Ms. Boudreau recogni zed that she faced a difficult decision, one
that required her to exercise discretion. Petitioners, however,

fail to allege any facts that show that for her to use 2005,

"Those anpbunts yield an average nonthly inconme of $6, 636.
Not surprisingly, petitioners do not argue that $6, 452, the
average nonthly incone Ms. Boudreau cal culated, is incorrect.
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2006, 2007, and the first 6 nonths of 2008 was arbitrary,
capricious, or wthout sound basis in fact or |aw

2. Petitioners’ Necessary Living Expenses

a. The Conmmi ssioner’'s Administrative CGuidelines

Al t hough they do not dispute that Ms. Boudreau correctly
applied the Comm ssioner’s admnistrative guidelines to determ ne
their necessary living expenses, petitioners argue that those
gui delines are contrary to the “literal and plain neaning” of the
statute, sec. 7122, and the regul ations, sec. 301.7122-1, Proced.
& Admin. Regs. Petitioners assert that the statute and the
regul ations require respondent to permt them“to retain
sufficient funds to pay basic living expenses” and that
respondent nust eval uate petitioners’ “individual facts and
ci rcunstances” to determ ne the “anount of such basic |iving
expenses”. See sec. 301.7122-1(c)(2)(i), Proced. & Adm n. Regs.

VWhat petitioners assert is true, but what they conclude is
false. They have failed to show that any provision of the
Comm ssioner’s admnistrative guidelines is contrary to the plain
and literal neaning of the statute or regulations. Petitioners
cite no authority that every docunented expense is, for that
reason alone, a “basic living expense” under the statute and
regul ations. Petitioners have failed to show any conflict

bet ween the Conm ssioner’s adm nistrative guidelines and the
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statute or the regulations.® Again, when an Appeal s officer has
foll owed the Conmm ssioner’s adm nistrative guidelines to
ascertain a taxpayer’s reasonable collection potential and has
rejected the taxpayer’s offer-in-conprom se on that ground, we

general ly have found no abuse of discretion. See M anahan v.

Conmi ssioner, T.C. Menp. 2008-161; Lenann v. Conm ssioner, T.C

Meno. 2006- 37.

b. The Local Standards for Housing and Uilities

Al t hough petitioners accept “the authority of the Secretary
to issue national and | ocal guidelines” “by county for each
state”,® petitioners argue that those standards constitute an
expert opinion. For that reason, petitioners demand that
respondent provide the “underlying data”, which petitioners

accuse respondent of “mani pul ating”.

8n particular, petitioners assert that neither the statute
nor any regul ation states that a taxpayer’s nonthly paynent for
| oans taken to finance a child s college education is not a
necessary and basic |iving expense. See generally |IRM pt.
5.8.5.5.3(6) (Sept. 1, 2005) (allow ng educati on expenses only
for the taxpayer and only if required as a condition of present
enpl oynent). Petitioners are correct, yet their point is
irrelevant. The question is whether the adm nistrative guideline
is a reasonable interpretation of the silent statute and
regul ations. Petitioners have failed to offer any argunent to
that effect. M. Boudreau thus did not abuse her discretion by
disallowng their nonthly payments wth respect to their child's
student | oans.

W\ presune that petitioners nake that seem ngly superfl uous
concessi on because, in Dean v. Conm ssioner, T.C Meno. 2009-269,
petitioners’ counsel questioned exactly that authority. The
Court quickly rejected that argunent. 1d.
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Petitioners are wong. The national and | ocal standards do
not constitute an expert opinion. Respondent does not use them
to prove any fact (i.e., that a certain allowance for nonthly
housing and utilities expenses is correct). See Fed. R Evid.
702. Rather, the standard al |l owances are gui delines designed to
protect taxpayers, see sec. 7122(d)(2)(A), and from which an
Appeal s officer may deviate, see sec. 7122(d)(2)(B). W have
sust ai ned the use of the national and | ocal allowances as
gui delines for basic nonthly |Iiving expenses in evaluating the
adequacy of proposed installnent agreenents and offers-in-

conprom se. See, e.g., Speltz v. Conmm ssioner, 124 T.C. 165, 179

(2005), affd. 434 F.3d 782 (8th G r. 2006); Fernandez V.

Comm ssioner, T.C Meno. 2008-210. Cenerally, we have found no

abuse of discretion when an Appeals officer has used the | ocal
standard al |l owances for housing and utilities rather than the

t axpayer’s actual expenses. See, e.g., MDonough v.

Conmi ssioner, T.C. Menp. 2006-234, affd. sub nom Keller v.

Comm ssioner, 568 F.3d 710 (9th Gr. 2009). In any event, we are

not convinced that the derivation of the standard all owances is
relevant in the absence of any assertion of specific facts
showi ng that applying the standard all owance woul d | eave
petitioners without the resources to neet basic |living expenses--
facts within their know edge and as to which they need no

di scovery fromrespondent. See Marks v. Conm ssioner, T.C Meno.
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2008-226. Petitioners show only their actual |iving expenses.
They fail to allege any facts showing that their basic |iving
expenses exceed what Ms. Boudreau all owed them

Petitioners make a final argunent al nost identical to an

argunent that petitioners’ counsel nmade in Dean v. Conm ssioner,

T.C. Meno. 2009-269. Petitioners assert that respondent has
violated their “fundanental constitutional rights of procedural
due process” and that we nust require himto present expert

testi nony about the derivation of the |ocal standard all owances.
Cf. id. As we stated in Dean, petitioners’ right to a
precol |l ection hearing and right to conprom se their undi sputed
tax liability are privileges created by Congress, subject to
conditions established by Congress. Their right to precollection
procedures is statutory, and they have no constitutional right to
avoi d paynent of their admtted tax liabilities. Their attenpt
to raise the dispute to constitutional |evels is unconvincing.

cr. id.

3. Concl usi on

W find that Ms. Boudreau did not abuse her discretion by
averaging Ms. Caney’s incone over 2005, 2006, 2007, and the
first 6 nonths of 2008 to cal cul ate her expected incone. 1In the
alternative, we find that Ms. Boudreau did not abuse her

discretion in calculating petitioners’ necessary |iving expenses.
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Thus, we find that Ms. Boudreau did not abuse her discretion in
calculating petitioners’ reasonable collection potential.

B. Concl usi on

Petitioners have failed to allege facts suggesting that M.
Boudreau did not properly apply the provisions of the Internal
Revenue Code, the regulations, or the Comm ssioner’s
admnistrative guidelines in calculating petitioners’ reasonable
collection potential, which exceeds their offer-in-conpromse and
their total liabilities. Thus, M. Boudreau did not abuse her
di scretion by rejecting petitioners’ offer-in-conprom se.

V. The Lien Hearing

Petitioners assert that they never received a hearing with
respect to the lien notice. Petitioners, however, fail to allege
any harmthey suffered as a result. First, they do not suggest
that they woul d have rai sed any new argunents. Second, they do
not argue that they have satisfied the statutory requirenents for
the release of the lien. Section 6325(a) lists the two
circunstances in which the Secretary will release a lien; that
is, (1) when the liability is satisfied or has becone
unenforceable, or (2) when the Secretary has accepted a bond that
is conditioned upon paynent of the anmobunt assessed. Petitioners
do not allege that the liability is satisfied or unenforceable
and do not allege that they have even offered to post a bond.

Petitioners have failed to allege facts showng that a lien
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hearing woul d have resulted in the release of the lien.
Petitioners thus have not alleged that a |lien hearing would have
made any difference with respect to either Ms. Boudreau’s
rejection of their offer-in-conpromse or the lien itself.

V. The Appeals Ofice Inpartiality Requirenent

Petitioners assert that M. MlLaughlin, the Appeal s team

manager who signed the notice of determ nation, was not

inpartial. That allegation springs fromDean v. Conm SsSioner,
supra. In that case, M. Hood, as counsel for the taxpayers, had

sent a letter to the Appeals officer during their negotiations.
That letter, which we described in Dean as “intenperate and * * *
reasonably perceived as possibly threatening”, pronpted M.
McLaughlin, also the Appeals team nmanager in that case, to refer
M. Hood to the Internal Revenue Service Ofice of Professional
Responsibility. 1In response, M. Hood referred M. MLaughlin
and the Appeals officer to the Treasury Inspector Ceneral for Tax
Adm nistration | ess than a nonth before the notice of

determ nation was issued in this case.

Petitioners argue, as did the taxpayers in Dean, that M.
McLaughlin’s involvenent in their case was “inherently
prejudicial”. (Petitioners fail, however, to allege that a new
hearing wwth a different Appeals officer and Appeal s team manager
would yield a different result.) For purposes of section

6330(b)(3), an “inpartial” officer is one “who has had no prior
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i nvol venent with respect to the unpaid tax specified in
subsection (a)(3)(A) before the first hearing under this section

or section 6320." See Perez v. Commi ssioner, T.C Mno.

2002-274. Petitioners have not alleged that either M. Boudreau
or M. MLaughlin was involved in their case before their |evy
hearing. W conclude that the section 6330(b)(3) inpartiality

requi renent was satisfied. Cf. Dean v. Conm SsSioner, supra.

VI . Concl usion

W find that Ms. Boudreau did not abuse her discretion by
rejecting petitioners’ offer-in-conprom se and in sustaining the
levy notice and the lien notice. Petitioners have alleged no
facts showing that she failed to foll ow applicabl e procedures or
that her rejection of the offer-in-conprom se was arbitrary,
capricious, or wthout sound basis in fact or law. Summary

judgment is therefore appropriate.

An appropriate order and

decision will be entered for

r espondent.



